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Summary

‘Should the law be concerned only with actions which harm individuals, or may it be used
to protect the molality and essential institutions of a society?’ To this question J. S. Mill gave
an extremely individualistic answer about a hundred years ago. In his essay Oz Liberty he
said, “The only purpose for which power can be rightfully exercised over any member of a
civilised community, against his will, is to prevent harm to others.”

In 1957 the Wolfenden Committee, a committee established to consider the existing
English criminal laws concerning homosexuality and prostitution, issued its report, in which it
recommended that homosexual practices between consenting adults in private should no longer
be a crime. The principles which support the Committee’s recommendations are ‘strikingly
similar to those expounded by Mill’; and this gave rise to a long controversy concerning the
enforcement of morals among philosophers and lawyers in the English-speaking world.

P. Devlin, a prominent judge, objects to the Wolfenden Report on the ground that it is not
possible to set theoretical limits to the power of the State to legislate against immorality. He
further maintains that there are certain standards of bchaviour or moral principles which
society requires to be observed, and that the breach of them is an offence not merely against the
person who is injured but against society as a whole. H. L. A. Hart and other scholars criticize
Devlin from a liberalistic or individualistic point of view. Hart modifies Mill’s principle by
introducing paternalism, but he expressly rejects Devlin’s legal moralism. According to him,
it is not proper to forbid an act which causes no harm either to others or to the actor, simply

because the society considers the act immoral,
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The debate between Devlin and Hart evoked additional interest among philosophers, many
of whom took part in it. In this paper we have attempted to make clear the main points at
issue in the debate, and our discussion suggests the following conclusions:

1. As for the method of discussion and dicision we can accept what Hughes calls ‘the Bentham-
ite method’. According to this, a rational approach to legislation requires, first, to obtain the
best possible information for decision making, and secondly, to state value positions and their
defence as explicitly as possible in rational debate.

2. Though freedom is not good in itself, we must concede that the restriction of freedom is an
evil which calls for justification.

3. The legal enforcement of morality can be justified by several principles, the most important
and fundamental of which is Mill’s principle or the private harm principle. Other principles

are dependent upon or derivative from this.



